
 
AUTONOMOUS VEHICLES, DRONES and TORTS:  
WHAT TRANSPORTATION LAWYERS NEED TO KNOW       Page 1 of 29 
 
 
4333552v.1 

AUTONOMOUS VEHICLES, DRONES and TORTS:  
WHAT TRANSPORTATION LAWYERS NEED TO KNOW 

 

 

 

Co-Authored by: 
 

Hillary Arrow Booth 
Booth LLP Attorneys 

1849 Sawtelle Blvd., Ste. 500 
Los Angeles, CA 90025 

310 641.1880  
310 641.1818 (Fax) 

hbooth@boothllp.com  
 

Stephani R. Johnson 
Wilson Elser Moskowitz Edelman & Dicker LLP 

Bank of America Plaza - 901 Main Street, Suite 4800 
Dallas, TX 75202-3758 
214.698.8094 (Direct) 

817 675 1288 (Cell) 
214 698.1101 (Fax) 

stephani.johnson@wilsonelser.com 
 

Roger S. Watts 
Lindsay LLP 

1000-564 Beatty Street 
Vancouver, BC V6B 2L3 

604 474.3083 
rwatts@lindsayllp.ca 

 
  

mailto:hbooth@boothllp.com
mailto:stephani.johnson@wilsonelser.com
mailto:rwatts@lindsayllp.ca


 
AUTONOMOUS VEHICLES, DRONES and TORTS:  
WHAT TRANSPORTATION LAWYERS NEED TO KNOW       Page 2 of 29 
 
 
4333552v.1 

  

AUTONOMOUS VEHICLES, DRONES and TORTS:  
WHAT TRANSPORTATION LAWYERS NEED TO KNOW 

 
 The march toward autonomous cars and trucks continues unabated.  But for all the 
splashy headlines of a dynamic, robot-operated future world, the road to safe, reliable 
and productive autonomous vehicle technology will happen on a step-by-step basis, 
with various technological advancements acting as building blocks that integrate and 
boost existing technologies while paving the way for even more capable 
advancements.1    

Robert Bosch, LLC2 sees the building blocks of mobility for commercial trucks as 
starting with the mating of electronic power steering assist with hydraulic steering.  
Additional technologies include a WABCO’s safety system that provides full braking even at 
highway speed, active steering technology that maintains lane position, sensors that provide 
views to reduce any blind spots, and warning systems to avoid rear-end collisions.   

Forbes reported in April 2018 that “Drone Deliveries are No Longer Pie in the Sky.”3  
Amazon began testing drone delivery in 2016, and continues to refine its systems.4  The 
Federal Aviation Authority (“FAA”) is launching its “UAS Integration Pilot Program” 
which invites governmental bodies in select cities to partner with private sector entities to 
jointly accelerate the use of safe drones, or Unmanned Aerial Systems (“UAS”).  The program 
will evaluate a number of issues, including night operations, flights over people, flights 
beyond the pilot's line of sight, package delivery, detect-and-avoid technologies, and the 
reliability and security of data links between pilot and aircraft.  Security procedures and anti-
hacking protection will be some of the priorities to be considered.   

Products Liability and Other Potential Torts 
 

As drone delivery becomes a reality and tractor-trailers become more technologically 
sophisticated, additional claims may be made and additional defendants may be held 
accountable in both cargo damage and personal injury litigation.  Various state and federal 
claims may be asserted against drivers or operators, the employer, and the manufacturer, 

                                                           
1 Fred Andersky, director of customer solutions for Bendix, https://www.truckinginfo.com/312470/bendix-
introduces-new-driver-assistance-technologies-and-systems. 
2Robert Bosch, LLC has created drive and control technology for commercial vehicles, among many other 
technological based products. 
3https://www.forbes.com/sites/startupnationcentral/2018/04/10/drone-deliveries-are-no-longer-pie-in-
the-sky/#3703e6584188. 
4 https://www.amazon.com/Amazon-Prime-Air/b?ie=UTF8&node=8037720011. 
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distributor, or seller of the product alleged to have caused the injury or cargo damage.  The 
shift of dependence from the human driver to technology products (both hardware and 
software) will lead to an increase in product liability claims being asserted against the 
manufacturer, distributor, and seller of the products.   

Thus, transportation lawyers need to understand products liability law in order to 
represent the ever-expanding groups of potential parties in litigation arising out of accidents 
or cargo damage claims. 

Product Liability Basics 

If a person or cargo is injured by a drone, the injured person or the person entitled to 
recover for the cargo may recover against the manufacturer, distributor, and seller of the 
drone based on strict liability, negligence, or breach of warranty, depending on the law in the 
applicable state.5  These claim are not preempted by federal law.6  Generally, state laws are 
similar to each other, and will not be distinguished in this article.  The California Supreme 
Court’s observation, made back in 1978, is even more apt today:  

The technological revolution has created a society that contains dangers to the 
individual never before contemplated. The individual must face the threat to life and 
limb not only from the car on the street or highway but from a massive array of 
hazardous mechanisms and products. The radical change from a comparatively safe, 
largely agricultural, society to this industrial unsafe one has been reflected in the 
decisions that formerly tied liability to the fault of a tortfeasor but now are more 
concerned with the safety of the individual who suffers the loss. As Dean Keeton has 
written, ‘The change in the substantive law as regards the liability of makers of 
products and other sellers in the marketing chain has been from fault to defect. The 
plaintiff is no longer required to impugn the maker, but he is required to impugn the 
product.’7 

  

                                                           
5 See Johnson v. Supro Corp., 498 So. 2d 528 (Fla. 3d DCA 1986), holding “[t]o prove the Defendant’s relationship 
to the product, the plaintiff must show that the Defendant is in the business of distributing or disposing of the 
allegedly defective product and that the Defendant placed the allegedly defective product into the stream of 
commerce.”  
6 In Sikkelee v. Precision Airmotive Corp., 822 F.3d 680 (3d Cir. 2016), the U.S. Court of Appeals for the Third 
Circuit held that the Federal Aviation Act of 1958, the General Aviation Revitalization Act of 1994 (GARA), and 
regulations promulgated by the Federal Aviation Administration (FAA) do not categorically preempt state 
products liability claims, clarifying the court’s prior holding in Abdullah v. American Airlines, Inc. 181 F.3d 363 
(3d Cir. 1999). 
7 Barker v. Lull Eng'g Co., 20 Cal. 3d 413, 434–35 (1978) quoting, Keeton, Product Liability and the Meaning 
of Defect (1973) 5 St. Mary's L.J. 30, 33. 
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The Restatement Third, Torts: Products Liability explains that “‘strict products 
liability’ is a term of art that reflects the reality that products liability is a discrete area of tort 
law that has aspects of both negligence and breach of warranty.  It is not fully congruent with 
traditional tort or contract law.” 8  Simply put, one who is engaged in the business of 
manufacturing, selling or otherwise distributing products (including technology) may be 
subject to liability for harm caused to persons or to property caused by a defect in the 
product. A product, such as a drone, driver assist hardware or software, or any one of the 
component parts, can be found to be defective under any one of three distinct theories of 
liability.   

Design Defect Claims 

One type of product liability claim is based on a claimed defective design of a product.  
Such a claim asserts that the product is inherently dangerous based on its design alone, and 
not based upon an error that may have occurred during the manufacture of the product.  For 
example, the Ford Pinto was found to be defectively designed because the gas tank was 
placed in a vulnerable position where it was prone to explode in a rear-end collision.9  “A 
product may be found defective in design, so as to subject a manufacturer to strict liability 
for resulting injuries, under either of two alternative tests. First, a product may be 
found defective in design if the plaintiff establishes that the product failed to perform as 
safely as an ordinary consumer would expect when used in an intended or 
reasonably foreseeable manner. Second, a product may alternatively be found defective in 
design if the plaintiff demonstrates that the product's design proximately caused his injury 
and the defendant fails to establish, in light of the relevant factors, that, on balance, the 
benefits of the challenged design outweigh the risk of danger inherent in such design.”10 

The concepts of design defect and warnings must be considered concurrently.  The 
Third Restatement instructs that “a manufacturer may be obligated to design away dangers 
when it is reasonable to do so because, given the nature of the user or the product use, it is 
foreseeable that warnings or obvious dangers will either not be seen or will be 
disregarded.”11 In other words, “[b]alanced against the somewhat limited effectiveness of 
warnings is the designer's ability to anticipate and protect against possible injuries. If a slight 
change in design would prevent serious, perhaps fatal, injury, the designer may not avoid 
liability by simply warning of the possible injury. We think that in such a case the burden to 

                                                           
8 Restatement Third, Torts: Products Liability § 1; 63 Am. Jur. 2d Products Liability § 512. 
9 https://www.tortmuseum.org/ford-pinto. 
10 Barker v. Lull Eng'g Co., 20 Cal. 3d 413, 432 (1978); see also Henderson v. Ford Motor Co. (Tex.1974) 519 
S.W.2d 87, 92; Welch v. Outboard Marine Corp. (5th Cir. 1973) 481 F.2d 252, 254. 
11 Rest.3d Torts, Products Liability, § 2, com.  
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prevent needless injury is best placed on the designer or manufacturer rather than on the 
individual user of a product.”12 

In the context of driver assist technologies or drone delivery, this means that the 
manufacturer, distributor, or seller can be held liable for design defects that cause injury to 
bystanders including other motorists, bicyclists, pedestrians, or the driver, and also may be 
liable to the owner of cargo damaged by the defective design.13  Liability to bystanders 
does not depend on whether the defendant actually foresaw the particular bystander’s 
presence.14  As examples, defective design of software could permit hacking and the 
resultant theft of cargo in mid-delivery, or overly sensitive sensors in vehicles could case 
drivers to unnecessarily correct their course, causing collision. 

Manufacturing Defect Claims 

Manufacturing defects are the most common cause of product liability claims. A 
lawsuit based on a manufacturing defect would assert that the original design of the product 
is completely safe, but that something happened during the manufacturing process to make 
the product unsafe.  A manufacturing defect exists if the product does not conform to its 
intended design and therefore fails to perform safely as the intended design would have 
performed.15  Examples of manufacturing defects can be found in every state.  Generally, 
"[u]nder a manufacturing defect theory, the central question is whether the product is flawed 
due to improper construction.... [Manufacturing defects are] 'imperfections that inevitably 
occur in a typically small percentage of products of a given design as a result of the fallibility 
of the manufacturing process. A defectively manufactured product does not conform in some 
significant aspect to the intended design, nor does it conform to the great majority of 
products manufactured in accordance with that design."'16  

Even though manufacturing defects are by definition caused by the manufacturer, 
potential liability exists for distributors and sellers of these defective products:   

  

                                                           
12 Uloth v. City Tank Corp. (1978) 376 Mass. 874, 880; 384 N.E.2d 1188. 
13 Because the manufacturer, distributor, or seller of the product would not be a regulated motor carrier, the 
Carmack Amendment (49 USC § 14706) would not apply.  
14 See West v. Caterpillar Tractor Co. Inc., 336 So.2d 80, 89 (Fla. 1976). 
15 Force v. Ford Motor Co., 879 So. 2d 103, 106 (Fla. 5th DCA 2004). 
16 Wood v. Old Trapper Taxi, 952 P.2d 1375, 1379- 80 (Mont. 1997) quoting James A. Henderson, Jr., Judicial 
Review of Manufacturers' Conscious Design Choices: The Limits of Adjudication, 73 Columbia L. Rev. 1531, 1543 
(1973). 
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An often-cited rationale for holding wholesalers and retailers strictly liable for harm 
caused by manufacturing defects is that, as between them and innocent victims who 
suffer harm because of defective products, the product sellers as business entities are 
in a better position than are individual users and consumers to insure against such 
losses. In most instances, wholesalers and retailers will be able to pass liability costs 
up the chain of product distribution to the manufacturer. When joining the 
manufacturer in the tort action presents the plaintiff with procedural difficulties, local 
retailers can pay damages to the victims and then seek indemnity from 
manufacturers. Finally, holding retailers and wholesalers strictly liable creates 
incentives for them to deal only with reputable, financially responsible 
manufacturers and distributors, thereby helping to protect the interests of users and 
consumers.17   

In the context of transportation related technologies and products, manufacturing 
defects can have disastrous consequences.  An automatic breaking system that malfunctions 
and interferes with the slowing or stopping of a commercial vehicle could cause numerous 
injuries and deaths, along with the destruction of other vehicles.  Sensors that fail to detect 
a road hazard may cause a delay in the driver’s reaction time as drivers become more 
dependent upon technology.  A defectively manufactured drone could lose control of 
packages, causing them to fall onto people or into traffic, and destroying the cargo.   

Warning and Labeling Defect Claims 

In warning or labeling defect claims, the plaintiff asserts that the product had some 
sort of inherent danger that the manufacturer (or distributor or seller) of the product had a 
legal duty to warn of this danger, but failed to do so.  Strict liability based on a missing or 
defective warning can apply to both unavoidably and avoidably unsafe products.  
Significantly, manufacturers are not required to warn of every possible risk, but only those 
risks that are discoverable in light of the generally recognized and prevailing best knowledge 
available.18  Warning or labeling defects can occur with nearly any type of product.  A well-
known example is the infamous McDonald’s hot coffee case, where a customer spilled a hot 
cup of coffee on herself, suffering serious burns. The woman acknowledged fault in spilling 
the coffee, but sued McDonald’s for the excessive heat of the coffee.  McDonald, admitted that 
it had not warned customers of the nature and extent of the risk of serious burns from its 
spilled coffee, which it knew was significantly hotter than normal.19  While the verdict was 

                                                           
17 Restatement (Third) of Torts: Prod. Liab. § 2 (1998). 
18 See Brown v. Glade & Grove Supply, 647 So. 2d 1033 (Fla. 4th DCA 1994). 
19 Liebeck v. McDonald's Restaurants, P.T.S., Inc., No. D-202 CV-93-02419, 1995. 
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later reduced, the jury awarded the plaintiff $2.7 million in punitive damages in addition to 
compensatory damages.   

Generally, the duty to warn will be found in situations where: (1) the product supplied 
is dangerous; (2) the danger is or should be known by the manufacturer; (3) the danger is 
present when the product is used in the usual and expected manner; and (4) the danger is 
not obvious or well known to the user.20  Even when a warning is given, it may be found to 
be defective because of inadequate wording, location of the warning, or other circumstances 
concerning the manner in which the warning is conveyed.  Thus, warning defect cases are 
generally fact intensive, and involve numerous experts.21   

Courts have considered what is called the “sophisticated user defense,” which can 
exempt manufacturers from their typical obligation to provide product users with warnings 
about the products' potential hazards.22 The defense is considered an exception to the 
manufacturer's general duty to warn consumers, and therefore, in most jurisdictions, if 
successfully argued, it acts as an affirmative defense to negate the duty to warn.  This defense 
could potentially be used by manufacturers of driver assist technologies, especially as they 
become more common, arguing that motor carriers and commercial drivers are 
sophisticated users of such technology.   

Under the sophisticated user defense, such users need not be warned about dangers 
of which they are already aware or should be aware.23  Because these sophisticated users 
regularly use and are charged with knowing the particular product's dangers, the failure to 
warn about those dangers is not deemed to be the legal cause of any harm.24 The rationale 
supporting the defense is that “the failure to provide warnings about risks already known to 
a sophisticated purchaser usually is not a proximate cause of harm resulting from those risks 
suffered by the buyer's employees or downstream purchasers.”25  The sophisticated 
user's knowledge of the dangers is deemed to be the equivalent of prior notice.26  This 
defense applies equally to strict liability and negligent failure to warn cases.  In a negligence 

                                                           
20 Billiar v. Minnesota Mining & Manufacturing Co., 623 F.2d 240, 243 (2d Cir. 1980).   
21 See, Restatement Third Torts: Products Liability which provides insight into what information a court may 
consider when evaluating the adequacy of a warning. 
22 See for example, Johnson v. Am. Standard, Inc., 43 Cal. 4th 56, 65–66 (2008). 
23 See, 4 Shearman & Redfield, Negligence (rev. ed. 1041) Manufacturers and Vendors, § 656, p. 1576. 
24 Owen, Products Liability Law (2005) § 9.5, p. 599. 
25 Ibid. 
26 Billiar v. Minnesota Mining and Mfg. Co. (2nd Cir. 1980) 623 F.2d 240, 243 (“No one needs notice of that which 
he already knows”). 
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claim, the duty to warn is measured by what is generally known or should have been known 
to the class of sophisticated users, rather than by the plaintiff's subjective knowledge.27  

Other Potential Torts 

New technology will undoubtedly improve lives, but it also comes with new risks.  

Autonomous Vehicles and Torts 
 

 Researchers estimate autonomous vehicles (AV) can reduce accident rates by up to 
90%,28 which would save over 30,000 lives each year and avoid millions of injuries on 
American roads.29  A 2013 study by the Eno Center for Transportation found that if only 10% 
of the cars on the road were self-driving, 1,000 lives and $18 billion would be saved each 
year.30 When 90% of the cars are autonomous, those numbers jump to 22,000 lives and $350 
billion.31 Technology will remove many of our human weaknesses. “The autonomous car 
doesn’t drink, doesn’t do drugs, doesn’t text while driving and doesn’t get road rage. 
Autonomous cars don’t race other autonomous cars and they don’t go to sleep.32  Though 
people may eventually be safer in autonomous cars than traditional vehicles, we have a long 
way to go and a short time to get there. 

Autonomous vehicles will inevitably be involved in at least some accidents. These 
accidents raise new liability questions as to who will be responsible for the car’s negligence. 
If an autonomous vehicle is involved in an accident, who’s responsible? The car 
manufacturer? The maker of the automation component parts, such as sensors, cameras or 
navigation systems? The person who was in the driver’s seat who wasn’t actually driving? 
All three? Litigation over autonomous vehicles is in its infancy; but we can expect negligence 
and product liability lawsuits not to mention statutory claims as the government begins 
regulating. 

  

                                                           
27 See, e.g., Humble Sand & Gravel, Inc. v. Gomez (Tex.2004) 146 S.W.3d 170, 183. 
28 Cary Silverman et al., Torts of the Future: Autonomous Vehicles; Addressing the Liability and Regulatory 
Implications of Emerging Technologies, U.S. Chamber Institute for Legal Reform, May 2018 (citing Michele 
Bertoncello & Dominik Wee, Ten Ways Autonomous Driving Could Redefine the Automotive World, McKinsey & 
Company Automotive & Assembly, June 2015). 
29 Silverman, Torts of the Future (citing Insurance Institute for Highway Safety Loss Data Institute, Fatality 
Facts: Yearly Snapshot, November 2016 (reporting 35,092 motor vehicle crash fatalities in 2015)). 
30 Eno Center for Transportation, Preparing a Nation for Autonomous Vehicles: Opportunities, Barriers and 
Policy Recommendations 8, October 2013. 
31 Id. 
32Silverman, Torts of the Future (citing Alan D. Kaplan & Robert Sanzillo, Driverless Cars, Prod. Liab. L. & 
Strategy, August 2016 (citing General Motors Chairman Bob Lutz)). 
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Among the first reported accidents involving AV technology are the following: 

(a) Google Car Sideswipes Bus – February 2016 
 
A minor accident occurred between a Lexus SUV, which Google had modified 
with sensors and controls to enable self-driving, and a city bus in Mountain 
View, California. The Google car, which had a human engineer inside, assumed 
a city bus would slow down and allow the car to merge, but the bus continued 
and the car side-swiped the bus.33  
 

(b) Tesla Autopilot Death – May 2016 
 
In May 2016, a driver was killed when he reportedly relied entirely on the 
autopilot system to drive his Tesla Model S, which is not its intended use.34 
The car crashed into the side of a truck that was crossing the highway. Tesla 
found that the autopilot did not recognize “the white side of the tractor 
against a brightly lit sky.35” In January 2017, NHTSA completed its 
investigation, concluding there was no defect in the design or performance of 
the Tesla’s autopilot system. The agency recognized that since autopilot is not 
cross-traffic aware, it requires a driver’s “continual and full attention to 
monitor the traffic environment,” and the driver had sufficient time to brake 
to avoid the accident.36  
 

(c) Motorcyclist Collision Results in First Known Lawsuit Against Automaker –  
January 2018 
 
In January 2018, the first known lawsuit against a manufacturer was filed. A 
motorcyclist alleges he suffered neck and shoulder injuries after a 2016 Chevy 
Bolt EV knocked him to the ground while traveling on a San Francisco street.37 
According to the complaint a driver was in the front seat, but was operating 
the car in self-driving mode with his hands off the steering wheel.38 The 
operator instructed the Bolt to move from the center to the left lane. The 
complaint alleges the motorcyclist, who was traveling directly behind the car 

                                                           
33 Silverman, Torts of the Future (citing Joseph Serna, Video Shows Google Self-Driving Car Hit a Bus in Silicon 
Valley, L.A. Times, March 9, 2016). 
34 Silverman, Torts of the Future (citing Rachel Abrams & Annalyn Kurtz, Joshua Brown, Who Died in Self-Driving 
Accident, Tested Limits of His Tesla, N.Y. Times, July 1, 2016)). 
35 Silverman, Torts of the Future (citing The Tesla Team, A Tragic Loss (June 30, 2016), 
https://www.tesla.com/blog/tragic-loss.  
36 Silverman, Torts of the Future (citing Nat’l Highway Traffic Safety Admin., ODI Resume, Investigation PE 16-
007 (Closed Jan. 19, 2017). 
37 Silverman, Torts of the Future (citing Complaint, Nilsson v. General Motors LLC, No. 4.18-cv-00471-KAW (N.D. 
Cal. filed Jan. 22, 2018). 
38 Id at 2. 
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in the center lane, attempted to move ahead and pass. As he did, the plaintiff 
alleges the Bolt abruptly swerved back into its original lane, striking him and 
knocking him to the ground.  
 
In a report GM filed with California’s Department of Motor Vehicles, the 
automaker explained that the Bolt was driving in the middle lane when it saw 
a gap and attempted to merge into the left lane.39 When the minivan ahead of 
the Bolt in the center lane slowed down, the Bolt abandoned its attempt to 
merge left. As the Bolt was “re-centering” itself in the middle lane, the plaintiff 
was approaching the car, “lane-splitting” between the center and right lanes in 
slow, heavy traffic.40 The collision occurred when the motorcycle moved into 
the center lane. The San Francisco Police Department report indicates that the 
motorcyclist was at fault for attempting to overtake and pass another vehicle 
on the right before it was safe to do so.41 The lawsuit names only GM as a 
defendant. The sole claim is negligence, making the lawsuit more like a 
traditional auto accident claim than a product liability.  

 
(d) Arizona Pedestrian Death – March 2018 

 
The first known fatality stemming from an AV striking a pedestrian occurred 
in March 2018 in Tempe, Arizona, a Phoenix suburb. The accident occurred 
when an autonomous Uber test vehicle, a 2017 Volvo, hit a 49-year-old woman 
who was walking a bicycle across the road at night. The vehicle was moving at 
40 miles per hour in self-driving mode with an employee behind the wheel. 
The vehicle’s cameras recorded both the pedestrian’s and the operator’s 
conduct during the accident. What those cameras captured (a pedestrian in 
dark clothing entering the roadway at night outside a crosswalk and a backup 
driver who appeared distracted) may have led the parties to enter a quick 
settlement.42 NHTSA and the National Transportation Safety Board, are 
investigating the accident. 

 
With more AVs on the road interacting with other drivers and pedestrians, accidents 

are inevitable, whether as a result of the actions of people or imperfect technology. The 
immediate question to decide is how liability will be addressed over the next several decades 
as we transition to the eventual use of fully-automated cars. During this period, humans and 

                                                           
39 See State of California DMV, Report of Traffic Accident Involving Autonomous Vehicle, December 14, 2017. 
40 See Baron, supra; see also Peter Holley, After Crash, Injured Motorcyclist Accuses Robot driven Vehicle of 
‘Negligent Driving’, Wash. Post. January 25, 2018; Rachel Graf, GM Hit with First-Known Suit Over Self-Driving 
Car Crash, Law360, January 24, 2018. 
41 Baron, supra. 
42 See Ryan Randazzo, Uber Reaches Settlement with Family of Woman Killed by Self-Driving Car, The Republic, 
March 29, 2018; Faiz Siddiqui, Uber Reaches Settlement with Family of Victim Killed After Being Struck by One 
of Its Self-Driving Vehicles, Wash. Post, March 29, 2018.  
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cars’ self-driving technology will share the roads and responsibility and control over driving 
decisions.43  States are beginning to tackle these liability issues. California and Nevada law 
explicitly places liability for any accident on the “operator” of the autonomous vehicle, 
defining the operator as the person behind the controls or who “causes the technology to 
engage.”44 Under general tort law principles, the element of control is likely to be 
determinative in other states as well. The question of how much control the operator had or 
should have had over the car at the time of the accident will control and could the operator 
have prevented the accident.    

Traditionally, car accidents are assessed through the lens of driver negligence, with 
the potential for product liability only when a defect in the car causes the accident or is 
alleged to have exacerbated the injuries.  A manufacturer has never had a duty “to design an 
accident-proof or fool-proof vehicle.”45 Some suggest negligence should govern liability for 
car accidents, whether due to the decision-making of autonomous vehicles or human drivers. 
A negligence assessment would focus on whether the car’s decision or act showed a lack of 
reasonable care under the circumstances, not whether the computer could have been better 
designed. After an accident, a car’s programming can be updated to account for any new 
information gained to help cars make better decisions going forward.46 

One author proposes we analogize AV liability to horse accidents and examine how 
courts handled accidents involving equine transportation.47  Horses have a long history of 
being used for transportation. Numerous theories have been proffered on what courts can 
and should analogize autonomous vehicles with for liability purposes. These include 
analogies with elevators, autopilot systems, and human beings. According to David King, 
comparing autonomous vehicles to transportation by horse is a superior, yet overlooked, 
analogy to autonomous vehicles for liability purposes.48  

Both horses and self-driving cars can perceive their environment, misunderstand 
their surroundings, and make dangerous maneuvers, independent of the human operator’s 
will.  For example, in Alpha Construction v. Brannon, a horse walking on the side of a road 
heard loud noises from a truck, thought it was dangerous, got spooked, and galloped into the 

                                                           
43 Id. 
44 Cal. Vehicle Code § 38750; Nev. Rev. Stat. § 482A.030. 
45 Larsen v. Gen. Motors Corp., 391 F.2d 495, 502 (8th Cir. 1968). 
46 Silverman, Torts of the Future (citing Joseph Serna, Video Shows Google Self-Driving Car Hit a Bus in Silicon 
Valley, L.A. Times, March 9, 2016. 
47 King, David, Putting the Reins on Autonomous Vehicle Liability: Why Horse Accidents Are the Best Common 
Law Analogy, North Carolina Journal of Law & Technology, Vol. 19, December 2017 at 127.    
48 King, David, Putting the Reins on Autonomous Vehicle Liability: Why Horse Accidents Are the Best Common 
Law Analogy, North Carolina Journal of Law & Technology, Vol. 19, December 2017 at 127.   
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street causing an accident. In the Tesla accident in Florida, the autonomous vehicle saw a 
white truck against a bright sky, thought it was not dangerous and drove straight into the 
truck.49 King analogizes, in both cases, the locomotive failed to make what most humans 
would consider a commonsense interpretation of the dangers around them. The vehicles 
made dangerous maneuvers because they lacked adequate intelligence to genuinely 
understand their surroundings.50 They are both affected by the actions of other people on 
the road. Horses and autonomous vehicles are both property, owned and operated by regular 
consumers that can be borrowed by a friend or used by another. 

Among the questions and issues that will likely arise are: 

1. Who is responsible if a driver falls asleep and the vehicle had driver monitoring systems 
that failed to wake up the driver? 
  

a. Can a driver legally rely on this feature (or lane or brake assist) and sue the 
manufacturer when the car did not alert him or her of a hazard?  

b. Should the driver be absolved of his or her own negligence?  
 

2. Can a manufacturer be subject to liability for not preventing an accident, even though 
its technology did not cause the harm?  
 

3. What happens when the AV follows the driving rules of the road and other drivers do 
not? 
 

a. AV drives the posted speed on the highway when the flow of traffic is faster;  
b. Slows to a stop at a yellow light; 
c. Stops for a full three seconds at a stop sign? 

 
4. Negligent Entrustment -- can an owner of an AV be liable for loaning his car to an 

operator unfamiliar with the automated features and an accident occurs? 
 

a. Can a driver operate in AV while intoxicated? 

  

                                                           
49 King, David, Putting the Reins on Autonomous Vehicle Liability: Why Horse Accidents Are the Best Common Law 
Analogy, North Carolina Journal of Law & Technology, Vol. 19, December 2017, at 145 (citing Alpha Constr. Co. 
v. Branham, 337 SW2d 790 (Ky. 1960)). 
50 King, David, Putting the Reins on Autonomous Vehicle Liability: Why Horse Accidents Are the Best Common 
Law Analogy, North Carolina Journal of Law & Technology, Vol. 19, December 2017 at 146. 
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Drones and Torts 
 

 Drone use is rapidly becoming the trade tool of the future. Drones are used in the 
agriculture and ranching sectors to monitor crops, track livestock, survey irrigation systems 
and spray pesticides. The construction industry is using them to survey properties and 
create 3D models for new projects. Environmentalists use them to monitor animal 
populations, track migration patterns and manage habitat. Accident Reconstruction Experts 
use them to photograph and document accident sites.  And retailers such as Amazon are 
developing drones to deliver goods to customers in record time.   

The Federal Aviation Administration estimates 30,000 civil and commercial drones 
could be in regular use in this country by 2020. Numerous crashes, “near misses” and other 
incidents have raised concerns over the proliferation of drone use: at least two drones have 
landed on the White House lawn; a drone landed on the rooftop of the Japanese Prime 
Minister’s house carrying radioactive material; the FAA has reported numerous “near 
misses” with airliners and in Tennessee, a drone operator/photographer flew his drone into 
a fireworks display on July 4 endangering a large crowd of spectators.51 

There are risks associated with mechanical failure, including injury to people and 
property damage. Drones that carry cargo may injure people with dropped cargo, or may be 
liable for damage to the cargo itself. There are other concerns as well: privacy issues, drones 
with cameras flying in populated areas could give rise to claims for invasion of privacy; 
intellectual property issues, drones with cameras flying near offices or commercial space 
could record proprietary information; cyber-security issues, hijackers could hijack drones in 
order to steal collected data, or to use for illegal surveillance or transport of drugs or other 
contraband; unintentional accidents can occur when low-flying drones distract drivers; and 
interference with navigational systems of aircraft can occur.52 

(a) Bodily injury and Property Damage 
 
Any flying object has the potential to cause injury or property damage. Drones often 

weigh over 50 pounds and can travel at speeds up to 75 mph; the potential for catastrophic 
injury to a bystander in the case of mechanical failure is quite real. Injuries to third parties 
might also occur if a drone were to drop a package in mid-flight. And, of course, if the contents 

                                                           
51 Drone On! Emerging Legal Issues for Commercial Use of Unmanned Aerial Vehicles (UAVs): will you and your 
clients be ready for the invasion of American airspace, ABA Section of Litigation - Environmental, Mass Torts 
and Products Liability Litigation Committees joint CLE, January 2016. 
52 Walton, Gordon K., Liability Issues and the Use of Drones: What Dangers Are Hovering Right above Us?, June 
22, 2017. 

https://www.amazon.com/Amazon-Prime-Air/b?node=8037720011
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of the package were damaged in the fall both the manufacturer and the operator could be 
liable for replacement costs.  

Generally, in order to prevail in a drone accident lawsuit, the plaintiff must establish 
the drone operator failed to exercise “reasonable care” while operating the drone. Plaintiffs 
will likely focus on any operator violations of FAA regulations and state laws in order to 
establish negligence per se of the drone operator. In addition, the plaintiff will need to 
establish causation between the drone operator’s negligent acts and the claimed injuries.  

(b) Invasion of Privacy or Violation of Intellectual Property Laws 
 

Other potential exposures for drone operators include violations of privacy and/or 
intellectual property rights. For example, camera-equipped drones flying in residential 
neighborhoods might unintentionally photograph private citizens in their homes. If these 
photos were to fall into the wrong hands or wind up online, a legal claim could ensue.  

The tort of intrusion upon seclusion provides a remedy for a person who claims a 
drone invaded her privacy. The tort has two necessary elements: (1) a person “intentionally 
intrudes, physically or otherwise, upon the solitude or seclusion of another or his private 
affairs or concerns,” and (2) “the intrusion would be highly offensive to a reasonable person.” 
As the comments in the Restatement (Second) of Torts section addressing intrusion explain, 
the tort is committed if the defendant pries into a private place or “otherwise invades a 
private seclusion that the plaintiff has thrown about his person or affairs.” In the words of 
the Restatement, an intrusion can be committed through “the use of the defendant’s senses, 
with or without mechanical aids, to oversee or overhear the plaintiff’s private affairs, as by 
looking into his upstairs windows with binoculars.” Thus, intrusion claims have been lodged 
against people for illicit filming and eavesdropping. The key is that the alleged victim had a 
reasonable expectation of privacy at the time and in the place of the alleged intrusion. This 
tort would seem to cover people who claim that a drone recorded or photographed them in 
a private place, gathered private information about them, or otherwise invaded their 
physical privacy.53 

(c) Aerial trespass 
 

Aerial trespass is another evolving tort. At common law, property ownership 
“extended to the periphery of the universe.” But, in 1946, the Supreme Court abrogated that 
common-law understanding in United States v. Causby. The Causby case involved a Fifth 
                                                           
53 Drone On! Emerging Legal Issues for Commercial Use of Unmanned Aerial Vehicles (UAVs): will you and your 
clients be ready for the invasion of American airspace; ABA Section of Litigation - Environmental, Mass Torts 
and Products Liability Litigation Committees joint CLE, January 2016 at 15. 

http://cyber.law.harvard.edu/privacy/Privacy_R2d_Torts_Sections.htm
http://www.law.cornell.edu/supremecourt/text/328/256
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Amendment takings claim by a chicken farmer who lived near a runway used by military 
planes. In addressing that claim, the Court held that a landowner “must have exclusive 
control of the immediate reaches of the enveloping atmosphere” and that a taking occurs 
only when the government engages in activity that has a “direct and immediate interference 
with the enjoyment and use of the land.”54  

In the wake of Causby and with the proliferation of airplanes, state trespass actions 
began to evolve. Now, the Restatement provides that “flight by an aircraft” constitutes a 
trespass if “it enters into the immediate reaches of the air space next to the land” and 
“interferes substantially with the [owner’s] use and enjoyment of his land.” While state laws 
vary on trespass through the air, Restatement commentary explains that “it is an actionable 
trespass . . . to fire projectiles or to fly an advertising kite or balloon through the air above 
[land], even though no harm is done to the land or to the possessor’s enjoyment of it.”55   

The Uniform Law Commission (ULC) recently came up with a draft law relating to 
“aerial trespass” by low-altitude unmanned aircraft systems (UAS) and the need for 
additional regulation beyond Federal Aviation Administration (FAA) laws. The draft law 
says, “Landowners and lessees likely do not physically occupy the airspace 200 feet above 
their land or structures, and it is presently unclear whether an intrusion into this area would 
be found to be an entry into the immediate reaches of the landowner’s airspace.” It adds, 
“Under existing aerial trespass doctrine, determining whether an aerial intrusion is an entry 
into the immediate reaches requires a fact-specific inquiry which has historically caused 
uncertainty and a lack of uniformity.”56 

The ULC has proposed a “per se aerial trespass” doctrine, which proposal is defined 
as follows: 

A person operating an unmanned aircraft is liable to a landowner or lessee for per se 
trespass when the person, without consent, intentionally causes the unmanned 
aircraft to enter into the airspace below 200 feet above the surface of land or below 
200 feet above improvements built upon the surface of the land.57 
 

                                                           
54 Tort Law Relating to Drones Act, National Conference of Commissioners of Uniform State Laws, June 19, 
2018 at 1 (citing U.S. v. Causby, 328 US 256, 264 (1946)).  
55 Tort Law Relating to Drones Act, National Conference of Commissioners of Uniform State Laws, June 19, 
2018 at 1-2. 
56 Tort Law Relating to Drones Act, National Conference of Commissioners of Uniform State Laws, June 19, 
2018 at 5.  
57 Tort Law Relating to Drones Act, National Conference of Commissioners of Uniform State Laws, June 19, 
2018 at 14. 
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Exclusions include, for example, “conduct protected by the First Amendment,” public 
safety efforts, or operations by employees/contractors with a “valid easement, right of way 
or license.”58   

The FAA and U.S. Department of Transportation (DOT) submitted input that makes it 
clear the agencies do not endorse the draft rule “or the logic that underlies it,” they said. The 
FAA issued a press release clarifying federal authority over navigable airspace: 

State and local governments are not permitted to regulate any type of aircraft 
operations, such as flight paths or altitudes, or the navigable airspace,” the agency 
said. However, it clarified that laws “traditionally related to state and local police 
power – including land use, zoning, privacy and law enforcement operations – 
generally are not subject to federal regulation.59 

 
(d) Cybersecurity Issues 

 
Like all equipment that operates on wireless technology, drones are susceptible to 

cyber-attacks. With the right skills, a hacker could hijack a drone and steal its cargo, whether 
that cargo consists of data or real goods.  

(e) Unintentional Hazards 
 

Finally, drone operators might also be liable for accidents that occur either in the air 
or on the ground. If a low-flying drone distracts a driver causing them to crash or the drone 
interferes with the navigation system of another aircraft causing a collision the operator 
could be held liable.   

 
The Canadian Perspective 

In Canada, tort law governing autonomous vehicle-related losses is anticipated to 
develop along much the same broad lines as in the United States, but in a manner consistent 
with existing principles of Canadian law.  Thus, it is similarly expected that where driver 
error (and the attendant principles of common-law negligence applying to drivers) no longer 
plays a role in analyzing the cause of losses, the law will look to other interested parties (such 
as those who design, manufacture and maintain autonomous vehicles or their operating 

                                                           
58 Tort Law Relating to Drones Act, National Conference of Commissioners of Uniform State Laws, June 19, 
2018 at 14. 
59 Lillian, Betsy, Drone Industry Responds to Draft Tort Law on ‘Aerial Trespass’ (July 25, 2018) Unmanned-
Aerial.com.   

http://www.uniformlaws.org/shared/docs/drones,%20tort%20law%20relating%20to/2018jul11_TLRDA_Comments_DOT%20and%20FAA.pdf
https://unmanned-aerial.com/faa-clarifies-federal-authority-over-drone-rulemaking
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software) in assessing liability.   It follows that chief among the changes expected in the 
Canadian sphere is the increased role of product liability law. 

Canadian Product Liability Law 

Canadian product liability law derives from a number of sources.  The automotive and 
aviation industries are federally regulated in Canada, and product safety generally is also the 
subject of a multitude of federal regulations.60 Vehicles and aircraft are also subject to 
provincial regulation of various sorts. Some of them (such as sale-of-goods legislation) create 
additional causes of action available to plaintiffs for breaches of implied warranties of 
merchantability and fitness for purpose; others give rise to causes of action for deceptive 
business practices against consumers.  These provincial regulatory schemes are not 
completely uniform (and therefore can vary from province to province), but generally 
encompass the same basic principles.61   

Principally, however, product liability claims in Canadian common-law jurisdictions 
(i.e. all except Quebec) are based on the law of negligence, and are generally governed via 
the application of that law (via statute and analogous common-law principles) in civil cases.   

Causes of Action in Product Liability 
 

Like in the U.S., there are three main categories of negligence establishing liability in 
this area: negligent manufacture; negligent design; and failure to warn.62   

(a) Negligent Manufacture 
 

In a claim for negligent manufacture, the claim will typically focus on determining the 
standard of care of the defendant’s manufacturing and quality-control processes, and 
whether the defendant negligently failed to follow those processes.  A manufacturer must 
implement reasonable manufacturing and quality-control procedures in manufacturing its 
products. If a plaintiff can show that a product was not made in accordance with the 

                                                           
60 Some of the more significant recent federal enactments include the adoption of the Consumer Product Safety 
Act, SC 2010, c. 21; and, more recently, an amendment to the Motor Vehicle Safety Act, SC 1993, c. 16 (as 
amended), which as of March 1, 2018 empowers Transport Canada to order automobile manufacturers to 
recall vehicles where deemed necessary. 
61 For a discussion of the application of Canadian sale-of-goods legislation to claims involving manufacturing 
defects, see e.g. Muskoka Fuels v. Hassan Steel Fabricators Ltd., 2009 ONSC 78887(CanLII); varied 2011 ONCA 
355 (CanLII). 
62 Parrish, Product Liability in British Columbia 101, CLEBC, November 8, 2017. 
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manufacturer’s design specifications or other manufacturing standards, and that the finished 
product was hazardous as a result, this will constitute prima facie evidence of a defect.63   

That being said, the standard of care to be applied will always be that of 
reasonableness, and not perfection: a manufacturer might have manufacturing processes 
which do not detect and prevent every defect, yet still qualify as “reasonable” in the eyes of 
the law.64   Nonetheless, where a plaintiff can show that a product was defective when it left 
the factory,65 or arose within a stage of the manufacturing process controlled solely by one 
defendant,66 an inference of negligence may be “practically irresistible”.    

Negligent Design  
 

A manufacturer must similarly act reasonably in designing its products. Perfection is 
again not the standard, but a manufacturer will be held liable if it had available to it, but 
unreasonably failed to use, a safer alternate design.67 However, manufacturers are not 
automatically required to use the newest, safest or most advanced design or materials 
available; it is enough that they merely use a design that is reasonable in all of the 
circumstances.68   Where, for example, a manufacturer can show that attempting to correct 
an alleged design defect would have created new and additional problems such as new safety 
issues or increased costs, it may avoid liability.69  As a result, a plaintiff may be required not 
only to show that the alternate design would not only have reduced the particular risk 
complained of, but would have also reduced risks of the product more generally.70 

Failure to Warn  
 

A manufacturer should also furnish users of its products with reasonable directions 
and instructions for their use. Where an inherent and reasonably known risk of harm exists 
in using a product, and that risk is not plainly obvious to foreseeable users during 

                                                           
63 Poor workmanship which, while shoddy, does not create a dangerous risk from using the product will not 
normally be enough to support liability.  That said, such a claim remains a possibility; see e.g. Aurora v. 
Whirlpool Canada, 2013 ONCA 657 (CanLII), where the Ontario Court of Appeal held that the court below had 
erred in concluding that there could be no recovery for defective but non-dangerous consumer products. 
64 Stewart v. Pettie (1995), 121 DLR (4th) 222 (SCC); Farrow v. Nutone Electrical Ltd. (1990), 68 DLR (4th) 
268.  
65 Hans v. Volvo Trucks North America, 2017 BCSC 1155 (CanLII).  
66 McMorran v. Dominion Stores Ltd. (1976), 74 DLR (3d) 186) (Ont. HC). 
67 Nicholson v. John Deere Ltd. (1986), 34 DLR (4th) 542 (Ont. HC), aff’d (1989), 57 DLR (4th) 639 (Ont. CA); 
Rentway Canada Ltd./Ltée v. Laidlaw Transport Ltd. (1989), 49 CCLT 150 (Ont. HC), aff’d [1994] O.J. No. 50 
(CA); George Day Contracting v. Coneco Equipment, [1996] A.J. No. 605 (Alta. QB). 
68 London & Lancashire Guarantee & Accident Co. of Canada v. Cie F.X. Drolet, [1944] SCR 82.  
69 Baker v. Suzuki Motor Co. (1993), 12 Alta. LR (3d) 193 at 211 (QB).  
70 George Day Contracting, supra note 67. 
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foreseeable use, the manufacturer bears the duty to warn users of that risk, and to advise 
how to avoid or minimize it.71  An adequate warning will indicate the likelihood of the danger 
occurring, the seriousness of the likely consequences, and a description of how those 
consequences are likely to occur.72 

In proving the breach of such a duty, the plaintiff must show that: (a) the 
manufacturer knew or reasonably ought to have known of the asserted risk; (b) the 
manufacturer negligently failed to adequately warn of the risk; and (c) had an adequate 
warning been given, the plaintiff would have followed the warning and used the product 
differently.73 Thus, the court will apply an objective standard, focusing on what the 
manufacturer knew (or ought to have known) about the risk based on all of the information 
available at the material time, and the adequacy of the resulting warning.74  The greater the 
risk posed by the product, the greater the clarity and specificity that is required in the 
manufacturer’s warning.75  

In keeping with that analysis, it is important to emphasize that the causes of action of 
manufacturing or design defect exist independently of the failure to warn.  In other words, 
where an unreasonable risk is created by a demonstrated design or manufacturing defect, a 
manufacturer may not be able to avoid liability by simply warning the user of that risk.76 

A manufacturer may, however, successfully resist a failure to warn claim where it can 
show that the plaintiff was previously aware of the alleged risk through independent means, 
regardless of the lack of adequate warning from the manufacturer.77   The manufacturer may 
also avoid liability where it has distributed the product through an intermediary, and can 
show that it adequately warned or informed the intermediary of the risk.78 In such cases, it 
is the intermediary who may be liable for failing to convey the warning to the end user.79 

  

                                                           
71 Murphy v. St. Catherine’s General Hospital (1963), 41 DLR (2d) 697 (Ont. HCJ); Deshane v. John Deere & Co. 
(1993), 106 DLR (4th) 385 (Ont. CA); Hollis v. Dow Corning Corp., [1995] 4 SCR 634 (SCC).  
72 Ruegger v. Shell Oil Co. of Canada Ltd. (1963), 41 DLR (2d) 183; Lambert v. Lastoplex, [1972] SCR 569; Can-
Arc Helicopters Ltd. v. Textron Inc., (1991), 86 DLR (4th) 404 (BCSC). 
73 Hollis, supra note 71. 
74 Labrecque v. Saskatchewan Wheat Pool (1977), 78 DLR (3d) 289 (Sask. QB). 
75 Hollis, supra note 71. 
76 Nicholson, supra note 67. 
77 Deshane, supra note 71.  
78 Hollis, supra note 71. 
79 Albert et al. v. Breau et al. (1977), 19 NBR (2d) 476 (NBSC). 
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Elements of Proof 
 

To prove negligence in any of the above three causes of action, the plaintiff bears the 
burden of proving the following elements:  

• the product was defective, in that it posed an unreasonable danger or risk of harm 
to person or property when foreseeably used;  

• the defendant owed a duty of care to the plaintiff with respect to the product;  

• the defendant was negligent in failing to meet the applicable standard of care;  

• the defendant’s breach of the standard of care caused or contributed to the defect;  

• the defect caused or contributed to the plaintiff’s damages; and  

• the plaintiff’s damages were reasonably foreseeable.80  
 

With the exception of Quebec (discussed further below), there is no strict liability in 
Canadian product liability law — a plaintiff must always establish that her damages were 
caused by the negligence of the defendant.81  

(a) The “Defective” Product 
   

The fundamental question to be determined in any Canadian product liability case is 
whether the product in question is “defective” – i.e. that the product must pose an 
unreasonable risk of harm to person or property, due to negligent design, manufacture or 
warnings concerning the product, when the product is used as foreseeably intended.82   In 
that context, a defect has commonly been described as “a defective condition unreasonably 
dangerous to the user or consumer or to his property”.83   

(b) The Duty and Standard of Care  
 

The duty of care owed by a manufacturer of goods is very broad, and is owed not only 
the original purchaser but also other foreseeable consumers or users of the product, 
including second-hand purchasers and, in some cases, even others who could be foreseen to 
be in the vicinity of a product.84    Of course, as in other areas of negligence, the reach of that 

                                                           
80 More v. Bauer Nike Hockey Inc., 2011 BCCA 419 (CanLII); aff’g 2010 BCSC 1395 (CanLII). 
81 Phillips v. Ford Motor Company of Canada Ltd., (1971), 18 DLR (3d) 641 (Ont CA); Andersen v. St. Jude 
Medical Inc., [2002] OJ No. 260 (SCJ).  
82 Aurora, supra note 63. 
83 See e.g. Restatement (Second) of Torts, § 402A. 
84 See e.g. Martin v. T.W. Hand Fireworks Co., [1963] 1 OR 443 (HC); Saccardo v. Hamilton (City), [1971] 2 OR 
479 (HC). 
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duty still remains constrained by the common-law concepts of foreseeability, proximity and 
remoteness.85 

The duty of care is also broad in terms of who may bear it – falling not only on the 
product’s manufacturer, but also on other members of the product’s supply chain (such as 
suppliers of materials, component manufacturers, testing agencies, importers, distributors 
and/or retailers); such parties are commonly named as defendants in Canadian product 
liability cases.  While the respective duties owed by each of those parties will of course vary, 
any such parties may be found liable where they can be shown to have acted negligently in 
performing those duties, and where that conduct caused or contributed to the plaintiff’s loss. 

It is also important to note that Canadian courts will not be precluded from assuming 
jurisdiction over such a party by mere reason of that party not being incorporated or 
carrying on business in Canada. When a manufacturer releases its product into the normal 
channels of trade in Canada, the court of the territory where the manufacturer knew or could 
have reasonably foreseen that its product would be purchased, used or consumed may be 
entitled to take jurisdiction over a claim for damages suffered in that jurisdiction as a result 
of an alleged defect in the product.86 

While Canada has adopted a high standard of care for the design, manufacture and 
distribution of products, Canadian common-law courts have (as noted above) repeatedly 
rejected the doctrine of strict liability in product liability cases.87  In other words, a product 
is not necessarily “dangerous, defective or a source of liability” by the mere fact that it caused 
damage.  Rather, the plaintiff must prove on the balance of probabilities (usually with the 
help of expert evidence) that the product, as designed, manufactured or labelled, fell short of 
reasonable standards which failure caused the product to be dangerous and harmful.  

Determining the applicable standard of care (and the according alleged breach) is 
often the most complex and difficult aspect of product liability cases.  A number of different 
factors may inform the standard of care to be applied, including:  the type or sophistication 
of the user; the nature of the risk in question; statutory and regulatory standards, industry 
codes and practices, the manner in which the product is used; the “state of the art” of the 
industry at the time of design and/or manufacture; the cost to change the design to remedy 
the defect; and the social utility of the product (as has been seen in Canadian automobile 

                                                           
85 Kamloops (City) v. Nielsen, [1984] 2 SCR 2; Plas-Tex Canada Ltd. v. Dow Chemical of Canada (2004), 245 DLR 
(4th) 650 (Alta CA), leave to appeal to SCC refused, 250 DLR (4th) vii (SCC).  
86 British Columbia v. Imperial Tobacco Canada Ltd. (2004), 239 DLR (4th) 412 (BCCA), aff’d [2005] 2 SCR 473. 
87 Phillips, supra note 81. 
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product liability cases).88   Needless to say, expert evidence will often be essential to help the 
court address and decide the issue. 

(c) Breach of the Standard of Care  
 

Once the appropriate standard of care has been determined, the plaintiff must then 
prove on the facts that the defendant did not meet that standard.89  The evidence that a court 
will consider in the course of that analysis may include: (i) whether industry and statutory 
standards have been met respecting design, testing, analysis, manufacture, assembly, 
inspection, auditing and quality control; (ii) whether the defendant’s own policies, 
procedures and protocols have been followed; (iii) the field and service history of the 
product; and (iv) the defendant’s state of knowledge respecting the alleged defect and the 
circumstances alleged to have caused it.90   

(d) Causation of Defect 
 

Once the defendant’s breach of duty is proven, it must then be established that the 
breach caused or contributed to the actual defect complained of.  The general test for 
establishing causation in Canadian common law is the ‘but-for’ test, which requires showing 
(on the same standard of proof) that the loss would not have occurred but for the defendant’s 
negligence.91   

Where it is impossible to apply the but-for test due to factors outside the plaintiff’s 
control (e.g., unavailability of evidence due to limitations of science), the court may apply a 
less rigourous “material contribution” test where the defendant is shown to have clearly 
breached its duty of care.92  Such an analysis, however, tends to be reserved for cases such 
as medical negligence, where direct proof can be virtually impossible to show. In nearly all 
product liability cases, the but-for test would be expected to govern causation. 

  

                                                           
88 Baker, supra note 69. 
89 Fontaine v. British Columbia (Official Administrator), [1998] 1 SCR 424.  
90 Buchan v. Ortho Pharmaceutical (Canada) Ltd. (1986), 54 OR (2d) 92 (CA); ViSP Construction v. Scepter 
Manufacturing Co., [1991] O.J. No. 356 (Gen. Div). 
91 Athey v. Leonati, [1996] 3 SCR 458; Resurfice Corp. v. Hanke, [2007] 1 SCR 333.  
92 Resurfice, ibid. 
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(e) Causation / Foreseeability of Damages  
 

Finally, the plaintiff must show on a balance of probabilities that the defendant’s 
breach of its standard of care (and the resulting defect) caused or contributed to the 
plaintiff’s damages (subject to the same ‘but-for’ test).93    

Where there is direct evidence available as how the loss occurred, such evidence will 
normally determine the issue.94   Where that direct evidence is not available, the court may 
consider circumstantial evidence in determining whether the facts reasonably support an 
inference of negligence,95 but such an inference may not be drawn simply because the event 
itself occurred; the principle of res ipsa loquitur has been categorically abolished in Canada, 
and is no longer a valid basis upon which to found a claim.96   

It is enough to show that the defendant’s negligence contributed to the loss; a party 
who is found to have been negligent will not escape liability merely because other causal 
factors may also have contributed to the plaintiff’s injuries.97  Nonetheless, the ‘but-for’ test 
can also be used as a defence -- a party can show that where an unforeseeable subsequent 
intervention by a third party or event causes the loss, the chain of causation linking the 
original party to the loss is broken, as the loss would not have occurred but for the 
intervening act.98  

Defences  
 

In addition to arguments that the plaintiff has not established the necessary elements 
of the claim as set out above, defendants in Canadian product liability cases may also assert 
one or more affirmative defences to the claim against them, depending on the circumstances 
of the case. Those defences include situations where: 

• the plaintiff knew of and accepted the defect, and/or the risks attached to 
it;99  
 

                                                           
93 Rentway Canada, supra note 67.  
94 Fontaine, supra note 89. 
95 Mississauga (City) v. Keiper Recaro Seating Inc., [1999] O.J. No. 2005 (SCJ), aff’d 105 ACWS (3d) 983 (CA); 
MacLachlan & Mitchell Homes Ltd. v. Frank’s Rentals and Sales Ltd. (1979), 106 DLR (3d) 245 (Alta. CA).  
96 Fontaine, supra note 89. 
97 Athey, supra note 91; Keiper Recaro Seating, supra note 95; Walker Estate v. York Finch General Hospital, 
2001 SCC 23 (CanLII). 
98 See e.g. Smith v. Inglis Ltd. (1978), 83 DLR (3d) 215 (NSCA). 
99 Lehnert v. Stein, [1963] SCR 38. Note, however, that courts will usually be reluctant to conclude that the 
plaintiff in fact assumed the risk of injury, as this constitutes a complete defence to the claim in Canadian 
common law.  
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• the plaintiff improperly used, serviced or maintained the product;100  
 

• the plaintiff repaired or modified the product in an unforeseeably improper 
or unintended way101;  
 

• the plaintiff contractually waived her right to sue;102 or 
 

• there was an unforeseeable intervening act or event involving the product, 
unrelated to the conduct of the defendant, which caused or contributed to the 
plaintiff’s injuries.103 

 
Damages  
 

In Canadian common law provinces, a manufacturer of a defective product will be 
liable in tort for damages to persons and property caused by its negligence.  Unless, however, 
a plaintiff has suffered personal injury or property damage, pure economic loss alone is (with 
some exceptions) normally not recoverable in negligence claims.104 

Generally, a plaintiff also cannot recover damages in negligence for damage to the 
defective product itself or the cost of repairing the defective product.105 However, where the 
defective product causes damage to other property,106 or (perhaps more importantly for 
automobiles) where a defective component damages the greater product in which it is 
installed,107 the plaintiff will be entitled to damages to repair or replace the greater product.  

Awards of punitive damages in Canadian product liability cases are available,108 but 
in practice are awarded only rarely.   

                                                           
100 Rae v. T. Eaton Co. (Maritimes) Ltd. (1961), 28 DLR (2d) 522 (NSSC).  Where, however, there is not only a 
defect but also proof that the plaintiff’s misuse contributed to or aggravated the injury from it, the loss may be 
apportioned as between the responsible parties: see e.g. LaFarge Cement Ltd. v. Canadian National Railway Co. 
(1962), 34 DLR 154 (2d) (BCSC). 
101 Where the unintended use was foreseeable, however, the defendant may still bear a duty to warn against 
such use:  Rae, ibid; Larsen v. General Motors Corp., 391 F.2d 495 (8th Cir. 1968); Hollis, supra note 71. 
102 Crocker v. Sundance Northwest Resorts Ltd. (1988), 51 DLR (4th) 321 (SCC).  However, clauses purporting 
to exclude or limit liability must be drafted with utmost clarity, care and precision in order to remain 
enforceable, especially where the clause in question is intended to exclude or limit liability for negligence: 
Hunter Engineering Co. v. Syncrude Canada Ltd. (1989), 57 DLR (4th) 321 (SCC). 
103 Smith, supra note 98. 
104 Rivtow Marine v. Washington Iron Works, [1974] 3 SCR 1189.  
105 Rivtow, ibid. 
106 Dominion Chain Co. Ltd. v. Eastern Construction Co. Ltd. (1976), 12 OR (2d) 201 (CA).  
107 Chabot v. Ford Motor Co. of Canada Ltd., 1982 CanLII 2051 (ON SC). 
108 See e.g. Lai v. All Seeding Corp., [1998] O.J. No. 4914 (Gen. Div.). 
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The Quebec Regime 
 

In Quebec, product liability cases are determined not through the common law, but 
via application of the Quebec Civil Code (in much the same manner, for example, as in 
Louisiana).   

While a ‘product defect’ is not itself specifically defined in the Code, art. 1726 
describes ‘latent defects’ as those rendering the item “unfit for the use for which it was 
intended or which so diminish its usefulness that the buyer would not have bought it or paid 
so high a price if he had been aware” of them.109  As in other Canadian jurisdictions, the 
fitness of a given product will be judged by the standards required at the time the product 
entered the marketplace, as opposed to when it caused the loss in question.   

In some important respects, Quebec’s product liability laws are substantially more 
consumer-oriented than those in common-law provinces.   For example, where a product is 
purchased from a professional vendor in Quebec (which encompasses all members of the 
supply chain of the product), the Code creates a presumption of a defect existing at the time 
of sale if the product malfunctions or deteriorates prematurely.  The defendant then has the 
burden of rebutting that presumption by showing that the malfunction or deterioration was 
due to improper use of the product by the buyer.   

Should the presumed defect be shown to stand, however, the plaintiff still bears the 
burden of showing that her damages were a “direct result” of that presumed defect. 

Autonomous Vehicles in Canada 

Not surprisingly, many of the same potential legal issues that are expected to arise in 
the United States regarding autonomous vehicles (as discussed above) are also anticipated 
north of the border.  Unlike in the U.S., however, where some progress has been made in 
terms of developing concrete policy, federal regulation of AVs in Canada remains very much 
in its infancy.   

In Canada, the federal government (through the Ministry of Transport, and its 
regulatory agency Transport Canada) is responsible for establishing a national AV policy and 
regulatory framework.  Transport Canada is responsible for keeping vehicle manufacturers 
accountable for safety standards compliance and emissions requirements; it is expected that 
a national framework on AVs will serve to promote the standardization and harmonization 

                                                           
109 Quebec Civil Code, CQLR c CCQ-1991, art. 1726. 
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of AV technology across the country. The federal government also acts as the facilitator for 
international harmonization of technology standards, particularly with the US and Mexico.  

At present, however, there are not yet any federal statutes or regulations in force in 
Canada dealing specifically with the regulation of autonomous vehicles.  Rather, a number of 
working groups are currently reviewing advice from industry parties and monitoring 
developments in the U.S., with a view to ultimately developing national policy for the use and 
regulation of autonomous vehicles.110  Naturally, great emphasis is placed not only on the 
preservation of vehicle safety standards, but also on the development of uniform and 
consistent rules that are compatible with parallel policy from the U.S. and other countries. 

Provincial and territorial governments are responsible for creating the legislative 
framework for AV testing and deployment within their own jurisdictions. At present, the only 
legislative scheme of this kind currently in force is the Ontario government’s pilot-project 
legislation concerning on-road testing of AVs, which was implemented in early2016.  That 
legislation, however, does not address larger issues of policy beyond initial testing.  It is 
ultimately anticipated that future provincial and territorial legislation will incorporate 
federal safety requirements for AVs, and will remain responsible for driver licensing, vehicle 
registration and insurance, rules of the road and any changes to highway infrastructure that 
might be needed to support AV deployment. 

Drone Aircraft in Canada111 

  In Canada alone, the use of drones in the commercial setting has increased over 
1000% since 2007.  One area in which the use of drones stands to grow even further, of 
course, is in the transportation and delivery of goods.  With a relatively small population 
spread over a large geographical area, the use of automated drones could well revolutionize 
the way in which goods are delivered to Canadian businesses and households.  Needless to 
say, however, the accessibility of drones to the private sector raises challenges where 
operators lack appropriate training or skills.  

The federal government, through the Ministry of Transport (Transport Canada), 
maintains federal jurisdiction to regulate drones through its broader federal powers over 
aeronautics and airspace.  Other levels of government are taking steps to deal with safety or 
privacy concerns arising from irresponsible drone use in the local community, but Transport 
Canada’s focus vis-à-vis drones remains on its inherent mandate or “mission” is “to serve the 

                                                           
110 See e.g. PPSC report. 
111 See Kovacs / Cheng, Keeping Up With The Drones(es):  The Challenge of Regulating Unmanned Aerial 
Vehicles in Canada, Lindsay LLP, February 28, 2016. 
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public interest through the promotion of a safe and secure, efficient and environmentally 
responsible transportation system in Canada.”112  To that end, drone operators are governed 
by the Aeronautics Act,113 and specifically the Canadian Aviation Regulations (the “CARs”)114 
as they pertain to drones and/or  to aircraft generally. 

In the context of tort law, transportation drone operators would presumably be 
subject to the same laws of negligence currently governing other vehicle operators.  It is 
settled law in Canada that evidence as to compliance with (or breach of) applicable operating 
regulations is not in itself determinative of whether a vehicle operator may have met the 
standard of care required of him or her at common law. 115   Nonetheless, such evidence 
remains helpful in informing the standards generally required of such operators, and thus in 
assisting courts with determinations of negligent conduct. As such law concerns drones, the 
following key regulations are of interest: 

• Currently, Canadian drone operators do not need to be licensed pilots, but are 
required to have certain knowledge and training. Transport Canada has published 
formal Knowledge Requirements for all drone pilots.116 Licensing requirements, 
however, while reportedly in the works, are unlikely to be a reality in the foreseeable 
future. 
 

• At the same time, Transport Canada has worked steadily to create and build upon a 
broader regulatory scheme governing drone operation generally.   The first phase of 
this scheme (which deals primarily with line-of-sight flight operations) is based on 
two key questions:  
 

o is the drone being used for commercial (as opposed to recreational) purposes; 
and  
 

o how big is the drone by weight?   
 

• If, for example, a drone is used for commercial purposes and weighs more than 25 kg 
(55 lbs), operators must apply to Transport Canada for a Special Flight Operations 
Certificate (or “SFOC”). Transport Canada inspectors review SFOC applications and 
carry great discretion to grant or deny applications. They typically consider the 

                                                           
112 Transport Canada webpage, Organization, https://www.tc.gc.ca/eng/aboutus-department-overview.htm. 
113 RSC 1985, c. A-2 (as amended). 
114 SOR 96/433. 
115 R. v. Saskatchewan Wheat Pool, [1983] 1 SCR 205. 
116 http://www.tc.gc.ca/eng/civilaviation/publications/page-6557.html. 
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experience and qualifications of the operator, the complexity of the operation, and the 
size, command, and control system of the drone.117  Upon being issued an SFOC, the 
operator must then abide by the specific directions set out in that SFOC, as well as 
other general safety practices mandated by law; “General Safety Practices – Model 
Aircraft and Unmanned Air Vehicle Systems” will apply.118 
 

• For drones weighing less than 25 kg, users are exempt from requiring a SFOC, but are 
subject to a number of specific operating conditions, including that: 
 

o operators must be at least 18 years of age (or 16 if under supervision of an 
academic institution), and must carry no less than $100,000 in liability 
insurance coverage; 
 

o operators must not be impaired by alcohol, drugs, or fatigue, and must be 
familiar with the relevant aeronautical information that is appropriate to the 
intended flight; 
 

o any such operator shall not pose a risk to aviation safety, and shall not operate 
the drone in a reckless or negligent manner that may endanger the life or 
property of any person; 

 
o the drone must be operated within visual line-of-sight, during daylight hours, 

to a maximum of 300 feet above ground level, and avoiding restricted airspace 
(including that near airports, forest fires, or open assemblies of persons);  

 
o if the drone weighs more than 2 kg (4.4 lbs), its operator is also required to 

provide Transport Canada, in writing and prior to operations taking place, 
with:  the operator’s name and contact details; the model and serial number of 
the drone being operated; the type of work being conducted; and a description 
of the geographical boundaries of the operation; and  

 

                                                           
117 Transport Canada Staff Instruction SI 623-001 – The Review and Processing of an Application for a Special 
Flight Operations Certificate for the Operation of an Unmanned Air Vehicle (UAV) System. 
118 Transport Canada, “Advisory Circular (AC) No. 600-002: General Safety Practices – Model Aircraft and 
Unmanned Air Vehicle Systems”, online: 
https://www.tc.gc.ca/eng/civilaviation/opssvs/managementservices-referencecentre-acs-600-2135.html. 
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o any injuries, accidents, near-miss occurrences or other infractions must be 
voluntarily reported to Transport Canada as soon as possible afterward.119 
 

• If, however, a user is operating within five nautical miles of a “built up area” (i.e. in an 
urban or semi-urban area) for a commercial purpose, that person does not qualify for 
any exemption, and must apply for an SFOC.120 

 Consequently, Canadian cases involving loss or damage due to drones will 
undoubtedly (as is the case with civil aviation cases generally) see close attention being paid 
to the above regulations, in an effort to determine whether the drone’s user acted reasonably 
in the course of its operation.  Demonstrated failure to adhere to the required regulations 
will often serve as potent evidence supporting a finding of negligence in a court; conversely, 
adherence to the same regulations may help absolve an operator of civil liability.  

 
Conclusion 

 As the transportation industry evolves to embrace new technologies and products, 
lawyers representing clients in the industry also need to embrace and understand new and 
changing laws, including product liability law and other potential torts.  Only with an 
understanding of potential claims and defenses, and familiarity with applicable regulations, 
can we effectively serve the ever-expanding groups of potential clients in litigation arising 
out of personal injury accidents or cargo damage claims. 

 
 

                                                           
119 Transport Canada, “Exemption from Sections 602.41 and 603.66 of the Canadian Aviation Regulations”, 
online: http://www.tc.gc.ca/civilaviation/regserv/affairs/exemptions/docs/en/2879.htm. 
120 Transport Canada, “General Information on the CARs”, online: 
https://www.tc.gc.ca/eng/civilaviation/regserv/cars/geninfo-generalinfo-116.htm. 
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