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COVID-191 has had ripple effects the 
size of tidal waves around the world, and 
the transportation infrastructure of the 
United States has been no exception. As 
spot market truckload rates continue to 
rise to highly affected areas, fewer drivers 
are willing to take loads into these areas 
forcing the ad hoc rates to climb.2 Urgent 
orders of retail goods are driving rates up 
for van and reefer equipment. Retailers, 
including e-commerce outlets, are increas-
ingly relying on spot market providers to 
re-stock shelves immediately, while truck-
ers report long wait times at pickup and 
delivery points.

Most LTL (less-than-truckload) carriers 
are returning freight immediately (i.e., less 
than one day) after a refusal because a con-
signee is closed. They are doing this because 
cargo cannot be held at the destination due 
to large volumes of undeliverable freight, 
which results in additional charges. As a 
means of practicing “Social Distancing,” 
many LTL and small package carriers are 
suspending physical signatures. As a result, 
drivers will not be able to obtain signatures 
from consignees. Instead, drivers are being 
instructed to record the exact time of deliv-
ery and note the name of the person who 
is accepting the freight, along with any 

exceptions. Internationally, the restrictions 
on crossing the borders into Mexico and 
Canada only impact “non-essential” travel 
and do not apply to the transportation of 
goods and services.3

FMCSA’s Emergency  
Declaration

The federal and state governments 
have been committed to keeping the supply 
chain moving. For interstate trucking within 
the United States, the Federal Motor Carrier 
Safety Administration (FMCSA) issued an 
Expanded Emergency Declaration under 
49 CFR § 390.23, which grants an exemp-
tion to motor carriers and drivers providing 
direct assistance in support of relief efforts 
related to the COVID-19 outbreaks to the 
regulations contained in Parts 390 through 
399 of the Federal Motor Carrier Safety 
Regulations (FMCSR).  This includes a broad 
spectrum of regulations, including:

• PART 390 - FEDERAL MOTOR CARRIER 
SAFETY REGULATIONS; GENERAL (§§ 
390.1 - 390.403);

• PART 391 - QUALIFICATIONS OF 
DRIVERS AND LONGER COMBINATION 
VEHICLE (LCV) DRIVER INSTRUCTORS 
(§§ 391.1 - 391.71);

• PART 392 - DRIVING OF COMMERCIAL 
MOTOR VEHICLES (§§ 392.1 - 392.82);

• PART 393 - PARTS AND ACCESSORIES 
NECESSARY FOR SAFE OPERATION 
(§§ 393.1 - 393.209);

• PART 394 - [RESERVED];
• PART 395 - HOURS OF SERVICE OF 

DRIVERS (§§ 395.1 - 395.38);
• PART 396 - INSPECTION, REPAIR, AND 

MAINTENANCE (§§ 396.1 - 396.25);
• PART 397 - TRANSPORTATION OF 

HAZARDOUS MATERIALS; DRIVING 
AND PARKING RULES (§§ 397.1 
- 397.225);

• PART 398 - TRANSPORTATION OF 
MIGRANT WORKERS (§§ 398.1 
- 398.8);

• PART 399 - EMPLOYEE SAFETY AND 
HEALTH STANDARDS (§§ 399.201 
- 399.211).

Under the Emergency Declaration, 
“Direct assistance” means transportation 
and other relief services provided by a 
motor carrier or its drivers incident to the 
immediate restoration of essential services 
(such as medical care) or essential supplies 
(such as food and fuel) related to COVID-19 
outbreaks during the emergency.

The Emergency Declaration provides 
regulatory relief for commercial motor 
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vehicle operations providing direct assis-
tance in support of emergency relief efforts 
related to the COVID-19 outbreaks, includ-
ing transportation to meet immediate 
needs for:

1. Medical supplies and equipment 
related to the testing, diagnosis and 
treatment of COVID-19;

2. Supplies and equipment necessary 
for community safety, sanitation, 
and prevention of community trans-
mission of COVID-19 such as masks, 
gloves, hand sanitizer, soap and 
disinfectants;

3. Food, paper products and other gro-
ceries for emergency restocking of 
distribution centers or stores;

4. Immediate precursor raw materials-
such as paper, plastic or alcohol-that 
are required and to be used for the 
manufacture of items in categories 
(1), (2) or (3);

5. Fuel;
6. Equipment, supplies and persons 

necessary to establish and manage 
temporary housing, quarantine, and 
isolation facilities related to COVID-19;

7. Persons designated by Federal, State 
or local authorities for medical, isola-
tion, or quarantine purposes; and

8. Persons necessary to provide other 
medical or emergency services, the 
supply of which may be affected by 
the COVID-19 response.

Direct assistance does not include rou-
tine commercial deliveries, including mixed 
loads with a nominal quantity of quali-
fying emergency relief added to obtain 
the benefits of this emergency declaration. 
Direct assistance terminates when a driver 
or commercial motor vehicle is used in 
interstate commerce to transport cargo or 
provide services that are not in support 
of emergency relief efforts related to the 
COVID-19 outbreaks or when the motor car-
rier dispatches a driver or commercial motor 
vehicle to another location to begin opera-
tions in commerce. See 49 CFR § 390.23(b).

Upon termination of direct assistance 
to emergency relief efforts related to the 
COVID-19 outbreaks, the motor carrier and 
driver are subject to the requirements of 49 

CFR Parts 390 through 399, except that a 
driver may return empty to the motor car-
rier’s terminal or the driver’s normal work 
reporting location without complying with 
Parts 390 through 399.

If a driver informs the motor carrier 
that he or she needs immediate rest, the 
driver must be permitted at least 10 con-
secutive hours off duty before the driver 
is required to return to the motor carrier’s 
terminal or the driver’s normal reporting 
location. Once the driver has returned to the 
terminal or the driver’s normal reporting 
location, the driver must be relieved of all 
duty and responsibilities and must receive 
a minimum of 10 hours off duty if transport-
ing property, and 8 hours if transporting 
passengers.

The Emergency Declaration clearly 
states that nothing therein shall be con-
strued as an exemption from:

1. Controlled substances and alcohol 
use and testing requirements (49 CFR 
Part 382);

2. Commercial driver’s license require-
ments (49 CFR Part 383);

3. Financial responsibility (insurance) 
requirements (49 CFR Part 3 87);

4. Hazardous material regulations (49 
CFR Parts 100-180);

5. Applicable size and weight require-
ments; or

6. Any other portion of the regulations 
not specifically exempted under 49 
CFR § 390.23.

Motor carriers or drivers currently sub-
ject to an out-of-service order are not eligible 
for the relief granted by the Emergency 
Declaration until they have met the appli-
cable conditions for its rescission and the 
order has been rescinded by FMCSA. 

Waiver of Expired CDLs 
and Modified Accident  

Reporting Requirements 
As a further reaction to COVID-19, the 

FMCSA has decided, as a matter of its dis-
cretion, not to take enforcement action in 
certain cases when a commercial learners’ 
permit (CPL), commercial driver’s license 
(CDL) or Medical Certificate has expired. 
This is not a blanket exemption, and drivers 

and carriers should review the details of the 
waiver to ensure their operations qualify.

The waiver provides flexibility to CDL 
and CLP holders, and to other interstate 
drivers operating commercial motor vehi-
cles, by extending the expiration dates for 
federally mandated licenses and medical 
certifications. The waiver applies only to CLP 
or CDL holders and other interstate drivers 
operating commercial motor vehicles who 
had a valid license and medical certifica-
tion on February 29, 2020 that expired 
on or after March 1, 2020. The waiver also 
eliminates the fourteen day waiting period 
between the issuance of a CLP and taking 
the CDL skills test.  Note that the waiver 
does not apply to Hazardous Material 
Endorsements (HMEs) that expire on or 
after March 1. Unless the FMCSA extends 
it further, the waiver expires on June 30, 
2020.

It is important to note that motor car-
riers have a special obligation to report 
an accident if one of their drivers operat-
ing under the waiver is involved in an 
accident. Specifically, motor carriers must 
notify FMCSA within five business days of 
an accident (as defined in 49 CFR 390.5) 
involving any CDL holder, CLP holder or 
non-CDL driver operating under the terms 
of this waiver. The notification must be sent 
by email to MCPSD@DOT.gov with the fol-
lowing information:

i. Date of the accident;
ii. City or town, and State in which the 

accident occurred, or closest to the 
accident scene;

iii. Driver’s name and license number;
iv. Vehicle number and State license 

number;
v.. Number of individuals suffering 

physical injury;
vi. Number of fatalities;
vii. The police-reported cause of the 

accident (if available at time of the 
report); and

viii. Whether the driver was cited for 
violation of any traffic laws, or motor 
carrier safety regulations.

The waiver does not apply to all medi-
cal examiner’s certificates that expired on or 



Transportation Lawyers Association • Canadian Transport Lawyers Association • July 2020, Vol. 22, No. 1 29

Th e  Tr a n s p o r T a T i o n  L a w y e r

after March 1, 2020, and specifically does 
not apply to medical examiner’s certificates 
originally issued for less than 90 days. 
Additionally, drivers who have been diag-
nosed with a new medical condition that 
would disqualify the driver from operating 
in interstate commerce, or have developed 
a new condition that requires an exemp-
tion or Skill Performance Evaluation from 
FMCSA, are not covered under this waiver.

Updated Guidance on 
FMCSA’s COVID-19  

Response
On April 13, 2020, the FMCSA 

published an updated list responses to 
frequently asked questions (FAQs) regard-
ing actions that a State Driver Licensing 
Agency (SDLA) or a commercial driver’s 
license holder may take during the public 
health emergency related to Coronavirus 
Disease 2019 (COVID-19) that are permis-
sible under the Federal Motor Carrier Safety 
Regulations (FMCSRs).  The following sum-
marizes the key points of the FMCSA’s new 
guidance. 

Commercial Driver’s  
Licenses and Commercial 

Learner’s Permits
As to State issuance of Commercial 

Learner’s Permits (CLPs) and Commercial 
Driver’s Licenses (CDLs), the FMCSA’s 
Emergency Declaration does not exempt 
States from the regulatory requirements 
in 49 CFR parts 383 (CDL standards) and 
384 (State Compliance with CDL program) 
because the Emergency Declaration issued 
by the FMCSA is only applicable to 49 CFR 
parts 390 through 399. 

States may use contractors to issue or 
renew CLP credentials, because the FMCSRs 
do not prohibit an SDLA from using a con-
tractor to issue or renew CLP credentials. 
The SDLA must ensure compliance with the 
requirements relating to the issuance and 
renewal of the CLP, including checking the 
Commercial Driver’s License Information 
System (CDLIS). 

There will be a grace period for States 
that extend expiration dates for CDLs or 
CLPs and for States that do not to change the 
medical certification status to “not certified” 
or downgrade a CDL or CLP driver whose 

Medical Examiner’s Certificate has expired, 
but the FMCSA expects SDLAs to bring their 
CDL and CLP issuance and medical certifica-
tion practices back into compliance with the 
FMCSRs within 90 days after the end of the 
national emergency or within 90 days of 
when the SDLA resumes normal operations, 
whichever is sooner.

If an SDLA issues restricted or tempo-
rary CDLs for drivers in farm-related service 
industries during the harvesting season, it 
may issue paper credentials, because the 
FMCSRs do not require SDLAs to issue plas-
tic licensing credentials. However, SDLAs 
must issue licensing credentials in accor-
dance with the requirements of 49 CFR part 
383, subpart J.

If an SDLA renews a CLP or CDL online, 
it may keep the same photograph for an 
additional renewal cycle, because the 
FMCSRs do not prohibit SDLAs from reus-
ing the driver’s photo from the previous 
CLP/CDL.  

Endorsements to 
Commercial Driver’s 

Licenses
If an SDLA renews a CDL online dur-

ing the COVID-19 public health emergency 
and the driver holds a Hazardous Materials 
(HM) endorsement, it cannot also renew 
the HM endorsement without requiring the 
driver to retake the HM knowledge test. 
The FMCSA has not issued a waiver or an 
exemption from the requirement to retake 
the HM knowledge test in accordance with 
49 CFR 383.71(d)(3) and 383.73(d)(4). 

During the COVID-19 public health 
emergency, an SDLA cannot issue a double 
or triple trailer endorsement without requir-
ing a driver to pass the required knowledge 
test because the FMCSA has not issued a 
waiver or exemption from this requirement 
under 49 CFR 383.93.

Medical Examiner’s 
Certificates (MEC)

During the COVID-19 public health 
emergency, an SDLA cannot issue a CLP 
or CDL to a new driver applicant who has 
never held a Medical Examiner’s Certificate.  
Driver applicants who have never held a 
CLP or CDL must meet all the qualifica-
tion requirements of 49 CFR part 383. The 

FMCSA’s waiver, issued on March 24, 2020, 
only applies to drivers with an expired 
medical certificate if the driver had a medi-
cal certificate issued for a period of 90 days 
or longer and expired on or after March 1, 
2020. 

If an SDLA’s computer system automati-
cally changes a driver’s medical certification 
status from “certified” to “not certified” or 
automatically downgrades a driver’s CDL or 
CLP when the driver’s Medical Examiner’s 
Certificate expires, the driver may continue 
operating a CMV in commerce during the 
COVID-19 public health emergency, but 
only if FMCSA’s waiver, issued on March 24, 
2020, applies. 

Testing of CDL/CLP 
Applicants

Under FMCSA’s Emergency Declaration, 
an SDLA cannot issue a CLP or CDL to a 
driver without requiring the driver to take 
the required knowledge and skills tests, 
because the Emergency Declaration is only 
applicable to 49 CFR parts 390 through 
399. In accordance with 49 CFR 384.202, 
the State shall only issue a CLP or CDL to a 
driver who has passed the knowledge and 
skills tests required by part 383.  

In light of the current COVID-19 public 
health emergency and the need to comply 
with social distancing guidelines, States 
may leverage technology to administer the 
CDL knowledge and skills tests in a way that 
allows the examiners to not be physically 
present with the applicant during testing. 

The FMCSRs provide that SDLAs must 
administer tests using a test examiner infor-
mation manual that FMCSA determines is 
comparable to American Association of 
Motor Vehicle Administrator’s (AAMVA’s) 
2005 CDL Test System Model CDL Manual 
(AAMVA Model). The AAMVA Model speci-
fies that to complete the on-road segment 
of the skills test, the examiner must observe 
a driver applicant’s operation of the vehi-
cle and provide instruction. Similarly, the 
AAMVA Model requires a proctor to be with 
the applicant while taking the knowledge 
test. However, the FMCSA is encouraging 
SDLAs to test applicants while practicing 
social distancing. As such, FMCSA requests 
States that wish to administer the knowl-
edge and skills tests without the examiner 
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 Endnotes
 1 On February 11, 2020 the World Health Organization announced an official name for the disease that is causing the 2019 novel coronavirus outbreak, first 

identified in Wuhan China. The new name of this disease is coronavirus disease 2019, abbreviated as “COVID-19,” in which “CO” stands for “corona,” “VI” for “virus,” 
and “D” for “disease.”  Formerly, this disease was referred to as “2019 novel coronavirus” or “2019-nCoV.”  See Centers for Disease Control and Prevention’s website 
at https://www.cdc.gov/coronavirus/2019-ncov/faq.html#Coronavirus-Disease-2019-Basics. 

 2 To underscore the fluidity of the pandemic’s effect upon the transportation industry, on May 2, 2020, truckers protested low rates in Washington, D.C.  See Ian 
Duncan, Truckers rally in D.C. over low rates, WASH. Post (May 2, 2020), https://www.washingtonpost.com/local/trafficandcommuting/truckers-blast-horns-near-
white-house-to-protest-low-rates-during-pandemic/2020/05/01/b8185bc0-8bd2-11ea-ac8a-fe9b8088e101_story.html.

 3 See Kuehne & Nagel Group’s CORONAVIRUS DISEASE 2019 (COVID-19) UPDATE, www.kn-portal.com/updates_on_coronavirus (March 27, 2020).
 4 See FMCSA’s promulgation of the Expanded Emergency Declaration, No. 2020-002, www.fmcsa.dot.gov/emergency/expanded-emergency-declaration-under-49-

cfr-ss-39023-no-2020-002-relating-covid-19.
 5 The FMCSR definition of “accident” is:

(1)  Except as provided in paragraph (2) of this definition, an occurrence involving a commercial motor vehicle operating on a highway in interstate or intrastate 
commerce which results in:

 (i) A fatality;
 (ii)  Bodily injury to a person who, as a result of the injury, immediately receives  medical treatment away from the scene of the accident; or
 (iii)   One or more motor vehicles incurring disabling damage as a result of the accident, requiring the motor vehicle(s) to be transported away from the 

scene by a tow truck or other motor vehicle.
(2)  The term accident does not include:
 (i) An occurrence involving only boarding and alighting from a stationary motor vehicle; or
 (ii) An occurrence involving only the loading or unloading of cargo.

See 49 CFR § 390.5.
 6 For more information on the waiver, please see the ATA’s COVID-19 Update Hub at www.trucking.org/COVID19.
 7 The FMCSA added the following disclaimer to its presentation of the Frequently Asked Questions:
 This guidance document does not have the force and effect of law and is not meant to bind the public in any way. This guidance is intended only to provide clarity 

regarding existing requirements under the law.
 See www.fmcsa.dot.gov/emergency/expanded-frequently-asked-questions-state-driver-licensing-agencies-and-commercial.
 8 See Mr. Mullen’s statement at FMCSA’s website at www.fmcsa.dot.gov/newsroom/us-department-transportation-expands-national-emergency-declaration-

commercial-vehicles.

being physically present with the applicant 
submit a plan to the Agency and explain 
how their administration of the test will 
be comparable to the AAMVA model. The 
FMCSA will consider such plans until June 
30, 2020.

Conclusion
As FMCSA’s Acting Administrator Jim 

Mullen summarized:
Under Secretary Chao’s leadership, 

FMCSA is providing additional regulatory 
relief to our nation’s commercial drivers to 

get critically important medical supplies, 
food, and household goods to Americans in 
need. The nation’s truck drivers are on the 
front lines of this effort and are critical to 
America’s supply chain. We will continue to 
support them and use our authority to pro-
tect the health and safety of the American 
people.

As lawyers representing the trucking 
industry and its drivers, it is incumbent 
upon us to maintain a real-time currency 
of the almost daily changes implemented 
by the FMCSA in response to COVID-19. 

An understanding of the new and unfa-
miliar temporary regulations, together 
with knowledge of the various waivers of 
other regulations, is essential to render 
timely and accurate advice to our clients. 
Predictably, the various changes to the 
FMCSRs will be the subject of innumerable 
lawsuits that come before our courts for 
years after COVID-19 has been eradicated 
and life returns to some form of normalcy, 
whatever the “new normal” may be. 


