
TTL April 2012, Vol. 13, No. 5 25TTL April 2012, Vol. 13, No. 5 25

Despite the apparent simplicity of 
the term “due course of transit,” in the 
context of insurance coverage, these 
four little words have disappointed 
many motor carriers and have spawned 
numerous lawsuits, law review articles 
and coverage opinions. As explained 
below, moving cargo may not be in 
transit, cargo at rest may be in transit 
and, in some situations, transit may 
never end. 

Motor carriers obtain insurance 
coverage for the cargo they transport, 
primarily so they will have the abil-
ity to pay their customers for losses 
incurred by theft or damage to the 
cargo. Cargo policies, whether issued 
as stand-alone policies or as part of 
more comprehensive policies, set forth 
the scope of coverage, the types of 
losses that will be covered and, most 
often, limit the coverage to cargo that 
is “in transit,” or in the “due course of 
transit.” Some cargo policies provide 
a definition of “due course of transit,” 
while others do not. Even when a defi-
nition is provided, it cannot address 
the myriad of factual scenarios that 
result in loss to or damage of cargo. 
Black’s Law Dictionary (5th 1979) pro-
vides this definition of transit:

Transit: within policy cover-
ing goods in transit, term had 
significance of activity and 
motion and direction; literally 
means in course of passing 
from point to point, and ordi-
narily goods in transit would 
imply that goods will lawfully 
be picked up at a given place 
and hauled to a place desig-
nated by owner or one with 
authority to so designate. 
Courts have held that transit 

involves movement.1 To determine 

whether coverage exists for any given 
loss, case law must be analyzed to 
determine whether the transit began, 
whether it was interrupted, and 
whether it ended. 

When Does Transit Begin?
Cargo policies state that the “due 

course of transit” begins with the 
“actual movement of the Covered 
Property,” or a similar phrase. The 
issues arising under this first phase 
of the transit usually revolve around 
theft of loaded trailers or unloaded 
cargo, and mistaken movement. 

Even though the theft of cargo, 
either loaded on a trailer or not, nec-
essarily involves the actual movement 
of the cargo, most cases hold that 
goods stolen from where the transit 
was to originate are not covered under 
a cargo policy because the “transit” 
did not begin.2 

Further, cargo cannot simultane-
ously be “in preparation for transit” 
and “in transit.”3 An example of this is 
found in San–Nap–Pak, supra, where 
the cargo was 480 cartons of toilet 
tissue that had been loaded on to the 
motor carrier’s vehicles. The vehicles 
were left on a lot adjacent to the 
motor carrier’s factory. The next day a 
flood inundated the trailers and dam-
aged the cargo. The court held that 
transit had not commenced because, 
although it was fully prepared, the 
cargo had not actually made any move-
ment toward its intended destination.

Using this logic, if a driver mis-
takenly picks up the wrong trailer, 
or the wrong cargo, or intentionally 
steals the cargo, the transit did not 
begin even if the cargo travels across 
the Country. In one case, however, a 

court found the cargo to be in transit 
when a driver who pretended to be 
authorized by a carrier, but who actu-
ally intended to steal the cargo, drove 
off with the cargo. There, the court 
found that the policy was intended to 
cover dishonesty of the carrier’s agent, 
and coverage should not depend upon 
whether a thief forms the intent to 
steal before or after the cargo starts to 
actually move.4 

When Does an Interlude  
End The Transit?

Once loaded and moving, goods 
rarely get to the destination without 
stopping or having the transit inter-
rupted in some way. When movement 
is interrupted, the cargo may still 
be in transit even though it is not 
in motion. For instance, in Fuller v. 
Home Indemnity Co.,5 the court rec-
ognized that lack of movement does 
not prevent the cargo from being 
in transit. Central to determining 
whether a temporary stop removes 
goods from coverage is the purpose 
and duration of the stop. As the court 
stated in Ore & Chem. Corp. v. Eagle 
Star Ins. Co.,6 “the true test is whether 
the goods, even though temporarily 
at rest, were still on their way with 
the stoppage being merely inciden-
tal to the main purpose of delivery.” 
Whether the interruption completed 
the transport or was merely inciden-
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the extensiveness and purpose of the 
interruption in the context of the risk 
contemplated. Generally, if an inter-
ruption is for the purpose of storing 
the cargo, even with the intent that 
it would ultimately be delivered else-
where, it would not be considered in 
transit during the interruption.7 

Many cases involve the theft of 
cargo from a locked vehicle parked 
overnight at or near the home or 
motel room of the driver.8 Because 
these stops are made in order to facili-
tate the subsequent delivery of the 
cargo, courts regularly determine that 
such stops are merely incidental to 
the main purpose of delivery and the 
cargo is still in transit. A trailer left 
at a staging yard waiting for pick-up 
has also been considered in transit.9 
However, San–Nap–Pak, supra, argu-
ably contradicts this holding as, there, 
the loaded trailers and tractors were 
waiting on an adjacent lot and the 
court held that transit had not started. 

The stop or interruption need not 
be planned or anticipated as part of 
the transit in order to maintain cover-
age for the cargo. In Gulf Insurance 
Company v. Ball,10 a tractor-trailer com-
bination went into a ditch when the 
driver swerved to avoid an accident. 
The driver left the cargo, apparently 
in good order, locked securely in the 
trailer, and notified the local authori-
ties of its location. Before the driver 
could arrange for the unloading and 
transfer of the cargo to another trailer, 
the cargo was destroyed by fire. Gulf 
Insurance contended that the cargo 
had been abandoned, but the court 
ruled that the cargo was still in tran-
sit and declined to rule that transit 
required movement at the time of 
destruction, as such an interpretation 
would be strained and unusual.11 

In a case not entirely consistent 
with prior decisions, the Second 
Circuit found that gold stolen while in 
a motel room was in transit. In Ore & 
Chemical Corp. v. Eagle Star Insurance 
Co., Ltd.,12 the gold was transported to 
the motel so that it could be inspected 
by potential purchasers. If the sale 

was not consummated, the gold was 
to be returned to its place of origin. 
Arguably, the motel was the destina-
tion, and thus, the transit would have 
ended. However, the court found that 
because the intent was to return the 
gold to the origination point if it were 
not purchased, it was still in transit. 

The outcome is different, how-
ever, when the cargo arrives at an 
intermediate destination and needs to 
be unloaded, sorted, or reloaded before 
being sent onto various destinations. 
A recent case analyzing California 
law recognized that jurisdictions dif-
fered on the nature of the interruption 
needed to take the cargo out of the 
“transit” phase. In Palm Desert Nat’l. 
Bank v. Federal Ins. Co.,13 the cargo 
(cash) was to be ultimately delivered 
to various ATM machines but was 
brought into an office location for 
unpacking, sorting, and re-packing 
before being sent out for the final 
deliveries. The cash was stolen while 
at the sorting location. The court dis-
tinguished between situations where 
the stop was required to perform fur-
ther work and where the stop was 
merely incidental to the delivery, like 
a rest stop. Because the cash in that 
case needed further processing, and 
was stopped for that purpose, the 
court concluded it was no longer “in 
transit” under the policy language and 
coverage was properly denied. 

Even if no processing is required 
or performed during a stop, the cargo 
may be outside of the transit when 
stored for a few days. In Dealers Dairy 
Products Co. v. Royal Insurance Co.,14 
the driver unloaded the cargo at an 
intermediate location so he could use 
the truck for another delivery. His 
intent was to return to the cargo 
after the other delivery, re-load it, and 
deliver it to its destination. However, 
the cargo was damaged while waiting 
for the driver’s return. The court ruled 
that the cargo was not in transit at the 
time of damage because the stop was 
for a period of days, the stop was not 
part of the transit but was instead for 
the convenience of the motor carrier, 

and the cargo was actually in stor-
age at the time of damage. A similar 
decision was reached in Hartford Cas. 
Ins. Co. v. Banker’s Note, Inc.,15 where 
the goods arrived from overseas, were 
delivered to a warehouse, and were 
then distributed onto trailers for fur-
ther delivery. The motor carrier owned 
one tractor and two trailers. One of 
the trailers was left at the warehouse 
so the goods could be loaded directly 
from an ocean container onto the 
trailer. The trailer was to be picked up 
after the tractor completed another 
delivery. The court found that because 
the tractor was being used for other 
purposes while the trailer was sitting 
at the customer’s warehouse, the delay 
was more accurately seen as being due 
to the motor carrier’s other unrelated 
business needs and not as an inciden-
tal stop. 

When Does Transit End?
Cargo policies often define the 

end of transit as “When the goods are: 
a. Delivered to; or b. Accepted by or 
on behalf of the consignee at destina-
tion.” In Davis v. John L. Roper Lumber 
Co.,16 a case analyzing the term “in 
transit” in connection with the issue 
of whether a claim was timely made 
to a railroad, the court stated that  
“[i]n the ordinary and usual meaning 
of the word, ‘transit’ ends before deliv-
ery at destination.” Thus, if not ended 
by an interruption, transit generally 
ends when the goods are delivered at 
the intended destination. 

Some courts recognize an excep-
tion to the general rule that transit 
ceases when the goods have been 
delivered, where such delivery or 
diversion from transit is brought about 
by falsification or misrepresentation 
in the course of the perpetration of 
a theft, robbery, or other criminal 
scheme.17 In the Underwood case,18 
bonds were stolen by false representa-
tions and, thus, obtained by trick and 
false device. The court determined 
that there had never been a delivery 
so the transit had not ended.19 
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Finally, cases evaluating marine 
cargo policies are instructive as those 
policies often contain what are called 
“warehouse-to-warehouse” clauses 
covering the insureds’ goods in transit 

from one warehouse to another, and 
there is a considerable amount of case 
law looking at the question of when 
the coverage ceases.20 Generally, when 
the insured exercises dominion and 

control over a shipment by accept-
ing delivery, the goods are considered 
to have reached their final destina-
tion and coverage under the policy 
ceases.21  
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